
Divorce Act, 1979 (Act No 70 of 1979) 
7. Division of assets and maintenance of parties 
  
  

1)        A court granting a decree of divorce may in accordance with a written agreement between the parties make 
an order with regard to the division of the assets of the parties or the payment of maintenance by the one 
party to the other. 

  

2)        In the absence of an order made in terms of subsection (1) with regard to the payment of maintenance by the 
one party to the other, the court may, having regard to the existing or prospective means of each of the 
parties, their respective earning capacities, financial needs and obligations, the age of each of the parties, 
the duration of the marriage, the standard of living of the parties prior to the divorce, their conduct in so far 
as it may be relevant to the break-down of the marriage, an order in terms of subsection (3) and any other 
factor which in the opinion of the court should be taken into account, make an order which the court finds just 
in respect of the payment of maintenance by the one party to the other for any period until the death or 
remarriage of the party in whose favour the order is given, whichever event may first occur. 

  

3)        A Court granting a decree of divorce in respect of marriage out of community of property- 

a)        entered into before the commencement of the Matrimonial Property Act, 1984, in terms of an 
antenuptial contract by which community of property, community of profit and loss and accrual 
sharing in any form are excluded; or 

b)        entered into before the commencement of the Marriage and Matrimonial Property Law Amendment 
Act, 1988, in terms of section 22 (6) of the Black Administration Act, 1927 (Act No. 38 of 1927), as it 
existed immediately prior to its repeal by the said Marriage and Matrimonial Property Law 
Amendment Act, 1988, 

may, subject to the provisions of subsection (4), (5) and (6), on application by one of the 
parties to that marriage, in the absence of any agreement between them regarding the 

division of their assets, order that such assets, or such part of the assets, of the other party as 
the court may deem just be transferred to the first-mentioned party. 

  

4)        An order under subsection (3) shall not be granted unless the court is satisfied that it is equitable and just by 
reason of the fact that the party in whose favour the order is granted, contributed directly or indirectly to the 
maintenance or increase of the estate of the other party during the subsistence of the marriage, either by the 
rendering of services, or the saving of expenses which would otherwise have been incurred, or in any other 
manner. 

  

5)        In the determination of the assets or part of the assets to be transferred as contemplated in subsection (3) the 
court shall, apart from any direct or indirect contribution made by the party concerned to the maintenance or 
increase of the estate of the other party as contemplated in subsection (4), also take into account- 

a)        the existing means and obligations of the parties, including any obligation that a husband to a marriage 
as contemplated in subsection (3) (b) of this section may have in terms of section 22 (7) of the Black 
Administration Act, 1927 (Act No. 38 of 1927); 

b)        any donation made by one party to the other during the subsistence of the marriage, or which is owing 
and enforceable in terms of the antenuptial contract concerned; 

c)         any order which the court grants under section 9 of this Act or under any other law which affects the 
patrimonial position of the parties; and 

d)        any other factor which should in the opinion of the court be taken into account. 
  

6)        A court granting an order under subsection (3) may, on application by the party against whom the order is 
granted, order that satisfaction of the order be deferred on such conditions, including conditions relating to 
the furnishing of security, the payment of interest, the payment of instalments, and the delivery or transfer of 
specified assets, as the court may deem just. 

  

7)         



a)        In the determination of the patrimonial benefits to which the parties to any divorce action may be 
entitled, the pension interest of a party shall, subject to paragraphs (b) and (c), be deemed to be part 
of his assets. 

b)        The amount so deemed to be part of a party’s assets, shall be reduced by any amount of his pension 
interest which, by virtue of paragraph (a), in a previous divorce- 

i)          was paid over or awarded to another party; or 

ii)         for the purposes of an agreement contemplated in subsection (1), was accounted in favour of 
another party. 

c)         Paragraph (a) shall not apply to a divorce action in respect of a marriage out of community of property 
entered into on or after 1 November 1984 in terms of an antenuptial contract by which community of 
property, community of profit and loss and the accrual system are excluded. 

  

8)        Notwithstanding the provisions of any other law or of the rules of any pension fund- 

a)        The court granting a decree of divorce in respect of a member of such a fund, may make an order that- 

i)          any part of the pension interest of that member which, by virtue of subsection (7), is due or 
assigned to the other party to the divorce action concerned, shall be paid by that fund to that 
other party when any pension benefits accrue in respect of that member; 

ii)         the registrar of the court in question forthwith notify the fund concerned that an endorsement be 
made in the records of that fund that that part of the pension interest concerned is so payable 
to that other party and that the administrator of the pension fund furnish proof of such 
endorsement to the registrar, in writing, within one month of receipt of such notification; 

b)        Any law which applies in relation to the reduction, assignment, transfer, cession, pledge, 
hypothecation or attachment of the pension benefits, or any right in respect thereof, in that fund, shall 
apply mutatis mutandis with regard to the right of that other party in respect of that part of pension 
interest concerned. 

  

9)        When a court grants a decree of divorce in respect of a marriage the patrimonial consequences of which are 
according to the rules of the South African private international law governed by the law of a foreign state, 
the court shall have the same power as a competent court of the foreign state concerned would have had at 
that time to order that assets be transferred from one spouse to the other spouse. 

 

 


